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VS.
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Pursuant to notice,

FI NAL CRDER

Ri chard H xson, a Hearing O ficer assigned by the D vision of

Heari ngs,

For

For

on Septenber 15, 1995, in Tall ahassee, Florida.

APPEARANCES

Petitioner: Theodore E. Mack, Esquire
131 North Gadsden Street
Tal | ahassee, Florida 32301

Respondent: Heidi E. Garwood, Esquire
Agency for Health Care Admi nistration
2727 Mahan Drive
Tal | ahassee, Florida 32309

STATEMENT OF THE | SSUES

a hearing was held in the above-styl ed case before

Adm ni strative

The issues for determnation in this case are whether the foll owi ng agency
statenments violate the provisions of Section 120.535, Florida Statutes:

1) No pendi ng Medicaid Prepaid Health plan
contract applications will be reviewed
approved or deni ed.

2) Medicaid Prepaid Health Plan contracts are
not licenses as that termis defined in subsection
(9) of Section 120.52, Florida Statutes.

PRELI M NARY STATEMENT

On August 22, 1995, Petitioner, G.ADES HEALTH PLAN,

I NC. ,

filed a Petition

with the Division of Admi nistrative Hearings alleging that certain statenents
and policies of Respondent, AGENCY FOR HEALTH CARE ADM NI STRATI ON, viol ated the
provi sions of Section 120.535, Florida Statutes, because such statenents
constituted rul es under Section 120.52(16), Florida Statutes,
accordi ngly have been pronul gated as rules pursuant to Section 120.54, Florida

and shoul d



Statutes. The Petition specifically challenged the follow ng statenents all eged
to have been made by the agency:

1. No pending Medicaid prepaid health plan
contract applications will be reviewed approved
or deni ed.

2. Commercial HMOlicensure is a condition
precedent to obtaining a Medicaid prepaid health
pl an contract.

3. Medicaid prepaid health plan contracts are
not licenses as that termis defined in subsection
(9) of Section 120.52, Florida Statutes.

At hearing on Septenber 15, 1995, Petitioner withdrew its challenge to the
second al | eged agency statenent, set forth above, that commercial HMO licensure
is a condition precedent to obtaining a Medicaid Prepaid Health Plan contract.
The hearing proceeded on the renaining issues.

Petitioner presented the testinmony of James M Barclay, vice-president of
GLADES HEALTH PLAN, INC., and two exhibits which were received into evidence.
Respondent presented the testinmony of Tom Arnol d, Chief of the Bureau of Managed
Care for the AGENCY FOR HEALTH CARE ADM NI STRATI ON, and one exhi bit which was
recei ved into evidence.

A transcript of the hearing held in this case was filed on Septenber 19,
1995.

On Cctober 16, 1995, Petitioner and Respondent each filed a proposed fi nal
order. Rulings on the proposed findings of fact submtted by the parties are
set forth in the Appendi x attached hereto.

FI NDI NGS OF FACT

1. Petitioner GLADES HEALTH PLAN, INC., (G.ADES) is a for-profit
corporation with offices in Belle (3 ade, Florida. G.ADES was formed for the
pur pose of applying for and obtaining a contract with the State of Florida for a
Medi caid Prepaid Health Pl an.

2. Respondent, AGENCY FOR HEALTH CARE ADM NI STRATI ON, (AHCA), is the
agency of the State of Florida statutorily responsible for the adm nistration of
the Florida Medicaid prepaid health plan program

3. On Cctober 5, 1994, GLADES filed a Medicaid prepaid health plan
contract application with AHCA.

4. In Decenber of 1994, a series of newspaper articles were published
whi ch raised concerns regarding the quality of health care and service provided
by Medicaid prepaid health plans in Florida.

5. In response to these concerns, AHCA, beginning in the latter part of
Decenmber of 1994, inplenented a nunber of administrative changes, and al so
undert ook a conprehensive review to assess the quality of health care and
service provided by existing Medicaid prepaid health plans.



6. In order to acconplish this conprehensive review, AHCA redirected all
of the agency's managed care staff to conduct a survey of the assessnment of the
quality of health care and services provided by the existing Medicaid prepaid
heal t h pl ans.

7. Because AHCA's managed care staff was redirected to conduct this
conprehensi ve review of the existing Medicaid prepaid health plans, there were
insufficient staff available to review Medicaid prepaid health plan contract
applications. AHCA was al so concerned with contracting with additional health
plans until the assessnment of the existing plans was conpl eted. AHCA
accordingly placed a tenporary noratoriumon the consideration of applications
for Medicaid prepaid health plan contracts until the conpletion of the
conprehensi ve review. The purpose of the agency's conprehensive review of
exi sting health plans and inposition of a tenporary noratoriumon pending
contract applications for new health plans was to assess the quality of care and
service of the existing Florida Medicaid prepaid health plan program and to
devel op i n-house agency policies to address problens identified by agency staff
conducti ng the conprehensive revi ew.

8. On Decenber 30, 1994, Janes M Barclay, vice-president of G.ADES,
received a letter fromAHCA relating to anot her organi zation with which he is
affiliated, Heartland Healthcare, Inc., which |ike GLADES, had filed a Medicaid
prepai d health plan contract application that was pending with AHCA.

9. The Decenber 30, 1994 letter from AHCA to Barclay recited AHCA s
concern with the quality of health care and service provided by existing
Medi caid prepaid health plans. The letter further stated that due to the
i npl enent ati on of adm nistrative changes, and the need for agency staff to be
committed to the conprehensive review of existing Medicaid prepaid health plans,
AHCA had i nposed a noratoriumon the consideration of Medicaid Prepaid Health
Pl an contract applications to |ast approximately sixty to ninety days.

10. GLADES did not receive a letter, or other conmmunication from AHCA
notifying GLADES of AHCA's inposition of a tenmporary noratoriumon the
consideration of its Medicaid prepaid health plan contract application, and no
action was taken by AHCA with regard to the GLADES contract application during
this period.

11. Upon conpletion of the agency's conprehensive review of existing
Medi caid prepaid health plans, AHCA, in the spring of 1995, discontinued the
nor at ori um on consi derati on of Medicaid prepaid health plan contract
applications.

12. In processing Medicaid prepaid health plan contract applications
subsequent to the discontinuation of the noratorium AHCA determ ned not to
contract with any prepaid health plan unless the plan was a public entity, or
commercially #licensed under the provisions of Chapter 641, Florida Statutes.
The basis for AHCA's decision in this regard was that the agency's conprehensive
revi ew of Medicaid prepaid health plans indicated that the existing conmercially
i censed Medicaid prepaid health plans provided a better quality of care to
Medi caid recipients than the health plans that were not comrerically |icensed.

13. On Septenber 13, 1995, AHCA filed with the Departnent of State, Bureau
of Adm nistrative Code, proposed rules anending Rule 59G 8. 100, Florida
Admi ni strative Code. The proposed rule anmendnents set out criteria for AHCA s
consi derati on of Medicaid prepaid health plan contract applications. The
criteria include comercial |icensure under Chapter 641, Florida Statutes,



managed care accreditation, prior health care experience, and need for managed
care services. Under the proposed rule anendnents, failure to nmeet such
criteria, including comrercial licensure, is grounds for denial of a Medicaid
prepai d health plan contract application

14. AHCA has not pronul gated or instituted proceedings to pronulgate rules
regarding the tenmporary noratoruminposed in this case

15. (G.ADES is not commercially |licensed under the provisions of Chapter
641, Florida Statutes.

16. Subsequent to the discontinuation of the noratorium AHCA has taken no
action with regard to GLADES Medicaid prepaid health plan contract application

17. Because GLADES is not comercially |icensed, AHCA presently considers
the GLADES Medicaid prepaid health plan contract application inactive.

18. AHCA has not written, published or otherwi se made a formal statenent
of agency policy to the effect that Medicaid prepaid health plan contracts are
not licenses as that termis defined in Section 120.52(9), Florida Statutes.

19. AHCA has not pronul gated or instituted proceedings to pronulgate rules
to the effect that Medicaid prepaid health plan contracts are not |icenses.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.535, Florida
St at ut es.

21. The initial burden of proof in this proceeding is on the Petitioner to
prove the allegations of the Petition and establish by a preponderance of the
evi dence that the agency statenents violate the provisions of Section
120.535(1), Florida Statutes. Section 120.535(2)(b), Florida Statutes. See
Agrico Chemical Co. v. State Departnment of Environnental Regul ation, 365 So. 2d
759, 762 (Fla. 1st DCA 1978); Dravo Basic Material Co., Inc. v. State
Department of Transportation, 602 So. 2d 632 (Fla. 2d DCA 1992).

22. Section 120.535(1), Florida Statutes provides:

(1) Rulemaking is not a matter of agency

di scretion. Each agency statenent defined

as a rule under s. 120.52(16) shall be adopted
by the rul emaki ng procedure provided by s.
120.54 as soon as feasible and practicable.

Rul emaki ng shall be presuned feasible and
practicable to the extent provided by this
subsection unl ess one of the factors provided
by this subsection is applicable.

(a) Rul emaking shall be presuned feasible
unl ess the agency proves that:

1. The agency has not had sufficient tine
to acquire the know edge and experience
reasonably necessary to address a statenent
by rul emaki ng; or

2. Related matters are not sufficiently
resol ved to enabl e the agency to address a



statenment by rul emaki ng; or
3. The agency is currently using the
rul emaki ng procedure expeditiously and in
good faith to adopt rules which address the
st at enent .
(b) Rul emaki ng shall be presumed practicable
to the extent necessary to provide fair notice
to affected persons of rel evant agency procedures
and applicable principles, criteria, or standards
for agency decisions unless the agency proves that:
1. Detail or precision in the establishnent
or principles, criteria, or standards for agency
deci sions is not reasonabl e under the circunstances;
or
2. The particular questions addressed are of
such a narrow scope that nore specific resolution
of the matter is inpractical outside of an
adjudi cation to determne the substantial interests
of a party based on individual circunstances.

23. Section 120.52(16), Florida Statutes, in pertinent part, defines
"rule" as foll ows:

(16) "Rule" neans each agency statenent of

general applicability that inplenments, interprets,
or prescribes law or policy or describes the
organi zati on, procedure, or practice requirenents
of an agency and includes any form which inposes
any requirement or solicits any information not
specifically required by statute or by an existing
rule. The termalso includes the anendnent or
repeal of a rule.

24. To determ ne whether AHCA s inposition of a tenporary noratorium on
t he consideration of Medicaid prepaid health plan contract applications is a
rul e depends in part on the effect of the noratorium State Board of Trustees
of the Internal |nprovenent Trust Fund v. Lost Tree Village Corporation, 600 So.
2d 1240, 1244 (Fla. 1st DCA 1992); Balsamv. Departnment of Health and
Rehabi litative Services, 452 So. 2d 976 Fla. 1st DCA 1977).

25. In this case, the initial effect of the tenmporary noratorium del ayed
AHCA' s consideration of the GLADES contract application until conpletion of the
conprehensi ve review of existing health plans. Subsequent to the conpletion of
t he agency's conprehensive review, and as a result of the information obtained
by the agency fromthe conprehensive review, AHCA deterni ned that conmerci al
i censure should be a precedent to the consideration of Medicaid prepaid health
pl an contract applications. This change in the agency's policy as reflected by
t he proposed anendnents to Rule 59G 8. 100, Florida Adm nistrative Code, has had
the further effect of placing the GLADES Medicaid prepaid health plan contract
application on inactive status with the agency.

26. In Lost Tree Village, supra, the Court held that the Board of Trustees
of the Internal |nprovenent Trust Fund's inposition of a tenporary noratorium on
t he consideration of applications to conduct activities on state owned subnerged
| ands was not a rule as defined in Section 120.52(16), Florida Statutes. Inits
prior decision in Bal sam supra, the Court had, however, held that a tenporary
noratori um i nposed by the Departnment of Health and Rehabilitative Services on



the consideration of certificate of need applications nmet the definition of a
rule. The Court in Lost Tree Village, distinguished the prior decision in

Bal sam "...because a statute and a rule expressly required HRS to revi ew
applications on a tinely basis, whereas here the Board is not subject to such a
time requirement and, in fact, is not required to even accept applications.™
Supra, 600 So. 2d at 1244.

27. In this case, Sections 409.912(2)(3) and (4), Florida Statutes
provi de:

(2) The departnent may contract with health
mai nt enance organi zations certified pursuant to
part 1 of chapter 641 for the provision of services
to recipients.

(3) The departnent may contract with county
public health units and other entities authorized
by chapter 154 to provide health care services on
a prepaid or fixed-sumbasis to recipients, which
entities may provide such prepaid services either
directly or through arrangenents w th other providers.
Such prepaid health care services are exenpt from
the provision of part 1 of chapter 641.

(4) The departnent may contract with any public
or private entity on a prepaid or fixed-sum basis
for the provision of health care services to
recipients.

(a) Any entity may provide prepaid services
to recipients, either directly or through arrange-
ments with other entities, if each entity invol ved
in providing services:

1. |Is organized primarily for the purpose of
providing health care or other services of the
type regularly offered to Medi caid recipients;

2. Ensures that services neet the standards set
by the departnment for quality, appropriateness,
and tineliness;

3. Makes provisions satisfactory to the depart-
ment for insolvency protection and ensures that
neither enrolled Medicaid recipients nor the
departnment will be liable for the debts of the entity;

4. Submits to the department, if a private entity,
a financial plan that the departnment finds to be
fiscally sound and that provides for working capita
in the formof cash or equivalent Iiquid assets
excl udi ng revenues from Medi caid pren um paynents
equal to at least the first 3 nonths of operating
expenses of $200, 000 whi chever is greater

5. Furni shes evidence satisfactory to the
department of adequate liability insurance coverage
or an adequate plan of self-insurance to respond to
clains for injuries arising out of the furnishing
of health care;

6. Provides, through contract or otherw se, for
periodic review of its nedical facilities and
services, as required by the departnent; and



7. Provides organi zati onal, operational
financial, and other information required by
t he departnent.

28. As in Lost Tree Village, there is no express statutory requirenent for
AHCA to review Medi caid prepaid health plan contract applications on a tinely
basis. Additionally, as in Lost Tree Village the statutes does not specifically
require the agency to even accept such contract applications.

29. Rules 59G 8.100(4), and (5), Florida Adm nistrative Code set forth the
contract application procedure and approval process, and provide:

(4) Application for a Prepaid Plan. Before an
eligible contractor may enter into a contract

with the agency to provide services under a

prepaid plan, it shall submt an application

The application shall be in a formwhich the agency
has determ ned contains sufficient information to
all ow the agency to assess the applicant's |egal
financial and organizational capability to provide
services under a prepaid plan. The application
shall contain at least the follow ng information

(a) Alist of the nanmes, addresses and offici al
capacities of the officers and directors with the
applicant.

(b) A list of the nanmes, addresses and offici al
capacities of the managi ng enpl oyee and ot her persons
who are to be responsible for the conduct of the
affairs of the prepaid plan

(c) A description of the prepaid plan and its
organi zational relationship to the applicant, its
operations, and the manner in which services wll
be regul arly avail abl e.

(d) Proposed procedures and policies relating
to Medicaid service delivery and adm nistration
including but not limted to:

Mar ket i ng

Enrol | mrent and di senrol | nent

Qual ity assurance

Gi evances

Provi sion for insolvency protection
I nsurance and bondi ng

. Subcontracts

(e The nature, extent and disposition of
civil or crimnal actions against the applicant
and any predecessor organization and any person
wi th ownership or controlling interest of the
applicant or who is an agent managi ng enpl oyee
of the applicant.

(f) The name and address of each person with
a 5 percent or nore ownership or control interest
in the applicant or in any subcontractor or supplier
in which the applicant has direct or indirect
ownership of 5 percent of nore. ldentify if any
of the persons naned are related to anot her naned
person as spouse, parent, child, or sibling.

(g) Financial information sufficient to determ ne

NogorowbE



the financial soundness of the applicant and the
applicant's ability to insure the risk association
with operating a prepaid health plan. An HMO with
a current operating certificate may submt the

| at est annual and quarterly reports required under
appl i cabl e provisions of part Il of chapter 641,

Fl orida Statutes.

(h) A description of the geographic area or areas
to be served by the prepaid health plan

(5) Approval process.

(a) Approval of the application shall be based
on the criteria established in federal regul ations
and state statutes and rules.

* * %

(c) Agency approval of the final procedures,
policies, materials and fornms relating to the
delivery and adm nistration of Medicaid services,
including but not limted to those listed in
subsection 4(d), is required to plan inplenentation

30. As in Lost Tree Village, supra, there is no express requirenent
contained in Rules 59G 8100(4) and(5), Florida Adnministrative Code, that AHCA
must review Medicaid prepaid health plan contract applications on a tinely
basi s.

31. Under these circunstances, absent a showi ng that AHCA acted in an
arbitrary or capricious manner which is not denonstrated by the evidence in this
case, AHCA' s statement regarding the inposition of a tenmporary noratoriumon the
consi derati on of Medicaid prepaid health plan contract applications does not
constitute a rule as that termis defined in Section 120.52(16), Florida
Statutes. Moreover, as the Court noted in Lost Tree Village, the purpose of the
tenmporary noratoriumin this case was to review the existing agency program and
to devel op i n-house agency policies to address problens identified with the
pr ogr am

32. Furthernore, even if AHCA s statenent regarding the tenporary
noratoriuminposed in this case were to be considered a rule, the statement is
no | onger applied. Under these circunstances, to require the agency to
institute rul emaki ng procedures regardi ng the discontinued tenporary noratorium
woul d have no actual effect at this tinme and the allegations of the Petition in
this respect are noot. Mntgonery v. Departnment of Health and Rehabilitative
Services, 468 So. 2d 1014, 1016 (Fla. 1st DCA 1985).

33. In this case, AHCA has discontinued the noratoriumon consideration of
Medi cai d prepaid health plan contract applications, and has instituted
rul emaki ng procedures which specify the agency's clear statenment of policy
regarding the requirenents for consideration of a Medicaid prepaid health plan
contract. The preponderance of the evidence in this case does not support a
finding here that AHCA's statenent inposing a tenporary noratoriumviolated the
provi sions of Section 120.535(1), Florida Statutes.

34. The preponderance of the evidence also fails to establish that AHCA
has witten, published, or otherwi se made a formal statenent of agency policy to
the effect that Medicaid prepaid health plan contracts are not |icenses as that
termis defined in Section 120.52(9), Florida Statutes.



FI NAL ORDER
Based on the foregoing findings of fact and conclusions of law, it is

ORDERED that the Petition for Determ nation that Agency Statenents Violate
Section 120.535, Florida Statutes be DI SM SSED

DONE and ENTERED this 30th day of October, 1995, in Tall ahassee, Leon
County, Florida.

Rl CHARD HI XSON

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 30th day of October, 1995.

APPENDI X
As to Petitioner's proposed findings:

1.-8. Accept ed and i ncor por at ed.
9.-12. Accept ed, but subordi nate and unnecessary.
13.-15. Accept ed and i ncor por at ed.

As to Respondent's proposed findings:

1.-12. Accept ed and i ncor por at ed.

COPI ES FURNI SHED:

Theodore E. Mack, Esquire
131 North Gadsden Street
Tal | ahassee, Florida 32301

Heidi E. Garwood, Esquire
Agency for Health Care
Adm ni stration
2727 NMahan Drive
Tal | ahassee, Florida 32309

Dougl as M Cook, Director
Agency for Health Care

Adm ni stration

2727 NMahan Drive

Tal | ahassee, Florida 32308



Jeronme W Hof fman, CGeneral Counsel
Agency for Health Care

Adm ni stration

2727 NMahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled to Judici al
Revi ew pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with the Agency Cerk of the
Division of Administrative Hearings, and a second copy acconpanied by filing
fees prescribed by lawwith the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate district where the party
resides. The Notice of Appeal nust be filed within 30 days of rendition of the
order to be reviewed.



